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Assam Schedule VII, Form No. 132 

HIGH COURT FORM NO. (J) 2 

HEADING OF JUDGMENT OF APPEAL / CASE  

DISTRICT : DHUBRI 

IN THE COURT OF THE CIVIL JUDGE DHUBRI 

Present:  Smti D.Boro, A.J.S 
               Civil Judge, Dhubri 

 

Title Appeal No.49/2015 
   20thday of June 2019 
 

      1. Hanif Ali & others   .............   Appellants. 

-Versus- 

1. Abu Taher & others........... Respondent. 

This appeal coming on this day (or having been heard on)17-05-2019, 20-06-2019. 

In the presence of: 

Kaji M.Hussain  ............................  Ld. Advocate for Appellants. 

Mr. S. Hoque      ............................ Ld. Advocates for Respondents. 

And having stood for consideration to this day, the court delivered the 

following judgment 

J U D G M E N T 

1. This first appeal has been preferred by appellants/plaintiffs on being aggrieved and 

dissatisfied with the judgment and decree dated 18-06-2015 passed in connection 

with T.S. No. 498/2011 by learned Munsiff No.1, Dhubri, whereby the learned Trial 

Court dismissed the suit. 
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2. Upon admission of the appeal for hearing, notices were issued to the respondents 

and original case record of T.S. No. 498/2011 was called for and received and the 

defendants/respondents have appeared and contested the appeal.  

3. The appellants/plaintiffs filed this appeal on the following grounds :- 

1) The Ld.Trial Court has erred in law and facts in deciding the suit. 

2) The Ld.Trial Court has committed gross mistake and                 irregularities in 

passing judgment. 

3) The Ld.Trial Court did not discuss the oral and documentary evidences adduced 

by the plaintiff and by ignoring the evidence of the plaintiffs’ side and exhibited 

documents illegally dismissed the plaintiffs’ suit. 

4) The Ld.Trial Court has illegally held that the suit is not maintainable. 

5) The Ld.Trial Court ought to have held that the plaintiffs have title, interest over 

the suit land which the plaintiffs have proved by giving evidences and should 

have decided the issue No.3 in favour of the plaintiffs 

6) The Ld.Trial Court ought to have discussed the issue No.4,5 & 7 and should 

have decided the same in favour of the plaintiffs. 

7) The Ld.Trial Court without discussing the Ext.2 dismissed the suit. 

8) The Ld.Trial Court ought to have held that the suit land was recorded as 

tenanted land under the Jotdar and on becoming sarkari khas the jotdar, the 

plaintiffs who are tenants became the direct tenant of Govt. and the tenant will 

remain as tenant and their title cannot be demolished. After becoming sarkari 

of the suit land, the ASO Dhubri found the land in possession of the plaintiff 

and accordingly recorded in the chitha/Jamabandi as Dakhalkar vide Ext.3. 

9) The Ld.Trial Court ought to have held that the plaintiffs seek declaration of 

right and eviction on the basis of purchase of land Ext.1 prior to alleged auction 
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sale and making sarkari of suit land.In this suit Sec.154(e) and (g) of ALRR will 

not be attracted and it will not bar the jurisdiction of the court.  

10) The defendant stated in the WS that the defendant No.1 purchased the suit 

from the plaintiff by an unregistered deed dated 18-09-98 which means that 

the plaintiff is the owner of the land but the defendants failed to prove the said 

deed by giving evidence.The Ld.Trial Court without discussing the said fact 

illegally dismissed the plaintiffs’ suit. 

11) The Ld.Trial Court has misconceived the provision of ALLR and arrived into 

wrong decision.  

4. I find it necessary to give brief description of the plaintiffs' case.  

5. The plaintiffs have filed this suit for declaration of right, title, interest, eviction, 

correction of recordand permanent injunction. 

6. Sona Sk was the recorded tenant under Jotdars (1) Ahaddi Sk, (2) Heta Sk, (3) 

Chetu Sk, the predecessor of the proforma defendant No. 5 to 8 in respect of the 

total land 2B-1K-10L (two bigha one katha ten lecha) covered by khatian No.27, 

Dag No.657 at Dharmasala Pt. V, Dhubri who used to possess the land on paying 

rent to the jotdars. After death of the tenant Sona Sk, his son Togra Sk sold out the 

land measuring 4K-19L(four katha nineteen lecha) out of 2B-1K-10L(two bigha one 

katha ten lecha)  under the said dag/khatian No. to Monser Ali, the deceased father 

of the plaintiffs’ vide Regd. Sale Deed No.6814 dated 18-08-72 and delivered 

possession of the said land. Thereafter, the land owner Monser Ali died about 20 

years ago leaving four sons/the plaintiffs and four daughters/the proforma 

defendant No.1 to 4 as legal heirs who inherited the schedule land and the plaintiffs 

being the sons are possessing and enjoying the suit land. The four daughters of Lt. 

Monser Ali had relinquished their claim over the schedule land in favour of their 

brothers/the plaintiffs and allowed the plaintiffs to enjoy the land. In the last part of 
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November, 2009,the plaintiffs went to the Circle office,Dhubri for depositing the 

revenue of the suit land; then the staff of the said office disclosed that the suit land 

was made as khas. Thereafter, on enquiry in the office of ASO, Dhubri Circle, the 

plaintiffs came to know that due to non-payment of land revenue by the jotdars of 

the land, his land under Khatian No.27 including the tenanted land of the plaintiffs 

was made khas. It is stated that the suit land is the tenanted land of the plaintiffs 

and the defendant No.2 & 3 are bound to record the suit land in their names. On 

02-01-2010 the plaintiff No.1 approached the defendant No.2 to record the suit land 

in their names as the same is their tenanted landand have acquired title by virtue of 

Regd. sale deed No.6814 dated 18-08-72 purchased from the recorded tenant; but 

the said defendant did not pay heed to their request and instead of it the Circle 

officer, Dhubri took rent of the suit  land as khas land by issuing rent receipt on 02-

01-10 and assured to record the land during re-settlement. Thereafter during re-

settlement operation created a new dag bearing No.439 in respect of plaintiffs’ 

schedule land and made the same as sarkari khas and shown the plaintiff No.1 as 

Dakhalkar in respect of suit land instead of recording the land in the name of 

plaintiffs which created cloud in the right, title and possession over the suit land. 

The plaintiffs are the lawful owners and possessor of the suit land which they 

acquired from their deceased father who purchased the schedule land from the 

recorded tenant and as such have acquired right, title, interest and are peacefully 

possessing the suit land since long time past. The plaintiffs grew jute over the suit 

land and the defendant No.1 by taking law in his own hand illegally trespassed into 

the schedule land on 27-05-10 and damaged the jute and cut away the same. In 

this regard the plaintiff No.1 filed a criminal case against the defendantNo.1 and his 

associates bearing CR Case No.2304/10. On 16-10-11 while the plaintiffs were 

cultivating the suit land the defendant No.1 threatened the plaintiffs to dispossess 
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them from the suit land. On 15/01/2013 the defendant No.1 dispossessed the 

plaintiffs from the suit land and constructed houses. The plaintiffs have filed a 

petition before the Executive Magistrate for drawing up a proceeding in this regard. 

Hence this suit.  

7. The defendant No.1 has filed written statement and contended that the suit is not 

maintainable; barred by law of limitation; suit is bad for non-joinder of necessary 

parties; suit is barred under provision of waiver and acquiescence; there is no cause 

of action for the suit; suit is under-valued. 

8. The suit land might have been purchased by Monser Ali, father of the plaintiffs but 

it is absolutely false that said Monser Ali was possessing and enjoying the suit land 

till his death. The defendant No.1 purchased the suit land from the plaintiff No.1 by 

an unregistered sale deed dated 18-09-98, took delivery of possession on the same 

day and since then he has been possessing the suit land without any break up till 

date.The defendant No.1 has also got his dwelling house over the said land. The 

plaintiffs have not inherited the suit land from their father. Because Monser Ali 

transferred the S/L accompanied by delivery of possession prior to this death to the 

defendant No.1. Moreover, suit land was subsequently rendered sarkari which 

cannot be inherited. The defendant No.1 cultivated jute over a part of the suit land 

and he harvested it. The allegation of trespass by the defendant No.1 into the suit 

land on 27-05-10 is absolutely false. The defendant No.1 was found in physical 

possession of the suit land during survey of the settlement operation and as such 

his name was recorded as ‘dakhalkar’ in the Chitha. Hence the defendant No.1 has 

prayed for dismissal of the suit with cost.  

9. The proforma defendant No.1 to 4 have appeared and submitted the written 

statement admitting the facts of the plaintiffs’ case. The defendant No.2 & 3 failed 

to submit WS within time. 



TA 49/15 Page 6of 10 
 

Typed by me 
 
  Contd… 

10.  The proforma defendant No.5 to 8 have appeared and submitted the written 

statement admitting the facts of the plaintiffs’ case. 

11. The learned Trial Court has framed the following issues : 

1) Whether the suit is maintainable? 

2) Whether the suit is barred by limitation? 

3) Whether the plaintiffs have right, title, interest and possession over the suit 

land? 

4) Whether the plaintiffs are entitled to decree as prayed for? 

5) To what other reliefs, the plaintiffs are entitled? 

6) Whether the suit is bad for non-joinder of necessary party? 

Additional issue: 

7) Whether the plaintiffs are entitled to relief of recovery of possession as     prayed 

for?  

12. Points for determination: 

(1) Whether the plaintiffs/appellants had been able to prove their right, title and 

interest over the suit land? 

(2) Whether the Ld. Trial Court erred in reaching the findings? 

13. Discussions, Reasons and Decision: 

14. Point No.1 & 2: 

The plaintiffs claim that they have inherited the S/L from their father Lt. Monser Ali. 

His father Lt. Monser Ali purchased the S/L from one Togra Sk. Togra Sk. is the son 

of Lt. Sona Sk. Sona Sk was the recorded tenant of three nos. of jotdar viz. (1) 

Ahaddi Sk, (2) Heta Sk, (3) Chetu Sk, the predecessor of the proforma defendant 

No. 5 to 8. The proforma defendant No.5 to 8 have admitted this fact. The 

defendant No.1 has not denied the fact of purchasing of the S/L by the plaintiffs’ 

father Lt. Monser Ali. The plaintiffs have two grievances e.g. (1) the suit land has 
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been made khas for non-payment of rent by the jotdars where the plaintiffs have no 

fault; hence the S/L should be again converted as patta land of the plaintiffs and (2) 

the defendants have dispossessed the plaintiffs from the S/L and as such the 

defendants should be evicted.  

15. Ext.3 is the certified copy of draft Chitha of village Dharmasala Pt.V shows that the 

Dag No.439 was made khas on 12/12/1979. The title suit is filed in 2011. The 

plaintiffs claim that they have come to know about making of khas land only in 2009 

while going to the circle office to revenue. The plaintiffs claim that their father 

purchased the S/L in 1972 and their father died 20 years ago i.e. in 1991 (if 

calculated from the year of filing of the suit). The question is whether the plaintiffs 

had not paid rent earlier to 2009. The plaintiffs’ father died in 1991 then whether 

the plaintiffs have not gone to pay the revenue after their father’s death. The 

plaintiffs have not submitted any revenue/rent paying receipt in the suit.  

16.  The stand of the plaintiffs is that their father Lt. Monser Ali purchased the S/L from 

the son of recorded tenant. So, their father Lt. Monser Ali became tenant under the 

jotdars by virtue of purchase. The plaintiffs by virtue of inheritance have become 

tenants under the jotdars. When the lands have been made khas land, the plaintiffs 

have become tenant directly under the Govt. The plaintiffs being tenant, their 

tenancy right is to be protected. Ld. Counsel of the plaintiffs/appellants argued that 

the plaintiffs/appellants have been paying the rent to the jotdars and they are the 

tenants. Land of the jotdars including the S/L have been made khas due to non-

payment of revenue by the jotdar; the fault is of the jotdar and not of the plaintiffs. 

As the plaintiffs are the tenants, their rights need to be protected.  

17.  After repeal of the Goalpara Tenancy Act, the (Assam Temporarily Settled Areas) 

Tenancy Act, 1971 has come into force. This Act recognizes two types of tenant viz. 

occupancy tenant and non-occupancy tenant. Occupancy tenant has right of use 
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and occupation, right of inheritance, restricted right of transfer and sub-letting, right 

to use the land in any manner, right against arbitrary ejectment, right to trees etc. 

Occupancy tenant has obligation to pay rent, obligation not to sub-let, obligation 

not to transfer to non-agriculturist, obligation not to damage the land. An occupancy 

tenant becomes liable to ejectment if he uses the land in a manner which renders it 

unfit for tenancy. The plaintiffs claim that they are the tenant. As such the plaintiffs 

have the obligation to pay rent. The plaintiffs could not show that they or their 

father had ever paid any rent/revenue either to the jotdar or to the Govt. The 

failure on the part of the plaintiffs to submit rent receipts shows that the plaintiffs 

have not paid the rent of the suit land. Their jotdars too had not paid revenue to 

the Govt. Hence, the Govt. has ultimately made the land khas land including the suit 

land. When the plaintiffs have not performed their statutory obligation to pay rent, 

then how can the plaintiffs seek protection of their tenancy rights under the statute? 

In cross-examination, the PW1 (plaintiff No.1) said that the defendants were their 

tenants for the last three years but they (defendants) have not paid any crop of 

share to them (plaintiffs) in respect of the S/L. Now if the defendants were the 

tenants of the plaintiffs, then how can it be said that the defendants have forcefully 

entered into the S/L and dispossessed the plaintiffs? PW1 further said that the S/L 

was sold in auction for arrears of land revenue about 30 years back. PW1 was 

cross-examined on 26/08/2014. The auction should have been held in 1984. The 

question is whether the plaintiffs were not aware about the auction sale of the S/L? 

PW1 further said that they took step to recover their land from Govt. to patta land 

five years back but the D.C. rejected their prayer. They have not filed any appeal in 

the Revenue Board. 

18.  If anybody’s patta land is all of a sudden made Govt. land for default of land 

revenue, the aggrieved party should move to the Revenue Authority for redress of 
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his grievance. It is clear that the plaintiffs have not preferred appeal against the 

rejection of their prayer by the Deputy Commissioner in the Revenue Board. As the 

plaintiffs have not submitted any rent receipt showing that they have performed 

their duty of paying rent to the jotdar/Govt., I find that the plaintiffs could not prove 

that they have right, title and interest over the suit land. Findings of Issue No.3 is 

upheld.  

19. Had the plaintiff questioned the correctness of making the suit land as khas land, 

the present suit would not have been maintainable. But as the question of illegal 

dispossession has been also complained and relief is also sought against illegal 

dispossession by the defendants, I find that the suit is maintainable. The findings of 

Issue No.1 is reversed.  

20. So far the allegation of dispossession of the plaintiffs by the 

defendants/respondents is concerned, I find that the plaintiffs could not prove that 

the defendants have dispossessed the plaintiffs because the plaintiff No.1 (PW1) 

himself in his cross-examination said that the defendants were tenant under them 

(plaintiffs).As such the plaintiff cannot get the relief of eviction of the defendants. 

Finding of Issue No.7 is upheld.  

21.  As the issue of limitation is a mixed question of facts and law and moreover the 

plaintiffs by way of amendment brought the fact of illegal dispossession on 

15/01/2013, I am agreed with the findings of the Ld. Trial Court in case of Issue 

No.2 and same is upheld.  

22. In case of Issue No.6 regarding non-joinder of necessary party, the finding is upheld 

as having not found any necessity of adding any other party in the suit. 

23. Hence, I find that the Ld. Trial Court has not erred in reaching the findings. The Ld. 

Trial Court has rightly dismissed the plaintiff’s suit. No interference is required. 
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24. In view of the above finding, the title appeal is dismissed on contest with cost. 

 The impugned judgment and decree dated 18-06-2015 passed in connection with 

T.S. No. 498/2011 by learned Munsiff No.1, Dhubri is hereby affirmed.  

25. Prepare decree accordingly. 

26.  Send back LCR along with a copy of judgment. 

27. Given under my hand and seal of this Court this 20thday of June, 2019. 

Typed by me – 

 

D. Boro        D. Boro 

Civil Judge, Dhubri       Civil Judge, Dhubri 

 


